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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.1 14, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on January 
18, 2007 has been entered. 

Applicants' arguments filed September 29 2006 have been fully considered but 
they are not deemed to be persuasive. Rejections and/or objections not reiterated from 
previous office actions are hereby withdrawn. The following rejections and/or objections 
are either reiterated or newly applied. They constitute the complete set presently being 
applied to the instant application. 

Claims 27-30, 32-40 and 42-49 are pending in this application. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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The factual inquiries set fortli in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for detenmining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint Inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1.56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 27-30, 32-40 and 42-49 are rejected under 35 U.S.C. 103(a) as obvious 
over Nakhmedov et al. (Konservnaya I Ovoshchesushil'naya Promyshlennost) in view of 
Lawhon et al. U.S. 4,643,902 and Laboratoires Chibret, GB 1 ,007,751 . 

Nakhmedov et al. teach, in Table 1 , a black currant composition comprising 
6256.8 ± 1 1.5 mg/IOOg and 6128.9 ± 15.2 mg/IOOg of anthocyanin^ (about 6.26% which 
is encompassed by the claimed about of 5 to 25% of black currant anthocyanin). It 
meets the claim because there is no monosaccharide contained therein and there is no 



^6.2568 g/100gx100% 



= 6.257% 
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organic acid mentioned. Tiie claim is drawn to not more tiian 5% organic acid. This 
amount encompasses ttie 0% organic acid of Nakhmedov et al. Regarding claims 
drawn to delphinidin and delphinidin-3-o-rutinoside, it is known tiiat delphinidin and 
delphinidin 3-rutinoside is contained in the anthocyanin of black currant fruit as recited 
by Nakhmedov et al. (see page 7 of the translation). Regarding the range of amounts of 
the components of anthocyanin, these amounts are constant and would be present in 
black currant anthocyanin. Lawhon et al. teach purifying and concentrating juice such 
as currant juice through by reverse osmosis and optionally by ion exchange resin. It 
teaches currants. It would have been obvious to substitute black currant juice instead of 
currant juice since Lawhon et al. teach the reverse osmosis and ion-exchange to be 
employed for currant juice. It is prima facie obvious to substitute equivalents motivated 
by the reasonable expectation that the respective species will behave in a comparable 
manner or give comparable results in comparable circumstances. In re Ruff1^8 USPQ 
343; In re Jeze/ 158 USPQ 99; the express suggestion to substitute one equivalent for 
another need not be present to render the substitution obvious. In re Font, 213 USPQ 
532. Since the process is applicable to cun^ants one of ordinary skill in the art would 
have been motivated to employ the method of extracting the juice from black cunrants 
by reverse osmosis and/or ion-exchange resin since Lawhon et al. teach it to be useful 
to produce juice from currants. Regarding claims 30, 32, 33 and 34, drawn to a product 
by process, "The patentability of a product does not depend upon its method of 
production. If the product in a product-by-process claim is the same as or obvious from 
a product of the prior art, then the claim is unpatentable even though the prior art 
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product was made by a different process." In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 
1 985) (citations omitted). Once the examiner provides a rationale tending to show that 
the claimed product appears to be the same or similar to that of the prior art, although 
produced by a different process, the burden shifts to the applicant to come forward with 
evidence establishing an unobvious difference between the claimed product and the 
prior art product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). Claims 35-36 are 
drawn to a food composition. There is no general rule as to the weight given a 
preamble as a positive limitation affecting the patentability of the claimed subject matter. 
See In re Sneed . 710 F.2d1544, 1548. 218 USPQ 385, 388 (Fed Cir. 1983). inre 
Neuaebauer et al . (CCPA 1964) 330 F2d 353,141 USPQ 205, In re Duva. (CCPA 1967) 
387 F2d 402, 156 USPQ 90, and esoeciallv Integra LifeSciences I Ltd. V. Merck KgaA. 
(DC Scalif) 50 USPQ2d 1846. The "food or drink" of the claims is interpreted as 
intended use. The intended use must result in a stmctural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art. Since the marcs of the Nakhmedov et al and the fruit juice 
of Lawhon et al. are capable of perfomiing the intended use of being consumed, then it 
meets the claim. Regarding claims 37-40 drawn to improvements in blood fluidity, blood 
pressure and various visual functions, the intended use of the claimed composition does 
not patentably distinguish the composition, per se, since such undisclosed use is 
inherent in the reference composition. In order to be limiting, the intended use must 
create a structural difference between the claimed composition and the prior art 
composition. In the instant case, the intended use does not create a structural 
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difference, thus the intended use is not limiting. However, Laboratoires Chibret teach 
that anthocyanin glucosides such as those obtained from bilberries are useful for visual 
acuity enhancing night vision (column 1 , lines 20-25). It would have been obvious to 
employ black currant anthocyanin for vision problems such as visual acuity and night 
vision. Motivation to employ black currants would come from the knowledge that 
Laboratoires Chibret teach anthocyanins such as those obtained from bilberries to be 
useful for such a purpose. It is prima facie obvious to substitute equivalents, motivated 
by the reasonable expectation that the respective species will behave in a comparable 
manner or give comparable results in comparable circumstances. In re Ruff^^8 USPQ 
343; In re Jeze/ 158 USPQ 99; the express suggestion to substitute one equivalent for 
another need not be present to render the substitution obvious. In re Font, 213 USPQ 
532. Since both bilbemes and black currants contain anthocyanin, it would have been 
obvious to employ black currants to improve vision since Laboratoires Chibret teach 
anthocyanin containing vegetable extracts of fruit juices to be useful for such a purpose. 

Claim 42 is drawn to a black currant anthocyanin containing food composition 
which comprises 5-25% black currant anthocyanin and not more than 5% by weight 
organic acid content. Nakhmedov et al. teach, in Table 1 , a black currant composition 
comprising 6256.8 ±11.5 mg/IOOg and 6128.9 ± 15.2 mg/IOOg of anthocyanin (about 
6.26% which is encompassed by the claimed about of 5 to 25% of black currant 
anthocyanin). It meets the claim because there is no organic acid mentioned. The 
claim is drawn to not more than 5% organic acid. This amount encompasses the 0% 
organic acid of Nakhmedov et al. Regarding claim 43 drawn to a range of the 
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delphinidin and delphinidin-3-o-rutinoside, it is known tliat delphinidin and delpliinidin 3- 
rutinoslde is contained in the anthocyanin of blacl< currant fmit as recited by Nakhmedov 
et al. (see page 7 of tfie translation). The amounts of the components of black currant 
are constant and would be present, as noted in In re Besf (195 USPQ 430 (CCPA 
1977)), and In re Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere recitation of 
newly-discovered function or property, inherently possessed by things in prior art, does 
not cause claims drawn to those things to distinguish over prior art. Claim 44, drawn to 
a black currant anthocyanin containing food composition prepared by purifying, 
separating and concentrating the black currant anthocyanin in a retentate with a 
negatively charged reverse osmosis membrane from raw material. Lawhon et al. teach 
purifying and concentrating juice such as cun-ant juice through by reverse osmosis and 
optionally by ion exchange resin. It teaches currants. It would have been obvious to 
substitute black currant juice instead of currant juice since Lawhon et al. teach the 
reverse osmosis and ion-exchange to be employed for currant juice. It is prima facie 
obvious to substitute equivalents motivated by the reasonable expectation that the 
respective species will behave in a comparable manner or give comparable results in 
comparable circumstances. In re RufF^^6 USPQ 343; In re Jeze/ 158 USPQ 99; the 
express suggestion to substitute one equivalent for another need not be present to 
render the substitution obvious. In re Font, 213 USPQ 532. Since the process is 
applicable to currants one of ordinary skill in the art would have been motivated to 
employ the method of extracting the juice from black currants by reverse osmosis 
and/or ion-exchange resin since Lawhon et al. teach it to be useful to produce juice from 
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currants. Dependent claim 45 limits the composition to one that is free of 
monosaccharide. Nakhmedov et al. teach, in Table 1, a black currant composition 
comprising 6256.8 ±11.5 mg/IOOg and 6128.9 ± 15.2 mg/IOOg of anthocyanin (about 
6.26% which is encompassed by the claimed about of 5 to 25% of black currant 
anthocyanin). It meets the claim because there is no monosaccharide contained 
therein. Regarding claim 46, the monosaccharide free concentrated solution comprising 
5-25% black currant anthocyanin and not more than 5% organic acid is obvious over the 
marcs in solution of Nakhmedov. See the rejection above. 
Claim 47 is drawn to a monosaccharide free black cunrant anthocyanin concentrated 
solution suitable for human consumption, comprising on the basis of solid matters, 2.5- 
12.5% delphinldin and 2-10% delphinidin-3-o-rutinoside. Since these amounts are 
derived from black currant anthocyanin of Nakhmedov, they would be necessarily 
present In the marcs. As noted in In re Best (195 USPQ 430 (CCPA 1977)), and In re 
Fitzgerald (205 USPQ 594 (CCPA 1980)), the mere recitation of newly-discovered 
function or property, inherently possessed by things in prior art, does not cause claims 
drawn to those things to distinguish over prior art. Regarding the product by process 
claim 48, "The patentability of a product does not depend upon its method of production. 
If the product in [a] product-by-process claim is the same as or obvious from a product 
of the prior art, [then] the claim is unpatentable even though the prior [art] product was 
made by a different process." In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 1985) 
(citations omitted). Once the examiner provides a rationale tending to show that the 
claimed product appears to be the same or similar to that of the prior art, although 
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produced by a different process, the burden sliifts to tlie applicant to come forward with 
evidence establishing an unobvious difference between the claimed product and the 
prior art product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). The composition 
is obvious over tlie combined teachings of Nal^hmedov et al. and Lawhon et al. as noted 
above. Claim 49 is drawn to a black currant anthocyanin containing monosaccharide 
free concentrated solution processed into a paste, gel or powder. The composition of 
Nal<hmedov et al. remaining after pressing the marcs in table 1 appears to be a paste. 

Thus the claims fail to patentably distinguish over the state of the art as 
represented by the cited references. 

Accordingly, for the above reasons, the claims are deemed properly 
rejected and none are allowed. 

Response to Arguments 
Applicant asserts that table 3 shows an acidity of 9.85 and sugar content of 
16.1%. The rejection is based on the composition of table 1. However, regarding the 
assertion of the sugar content, the instant claims are drawn to a "monosaccharide free 
composition. Sugars can be monosaccharides, disaccharides and complex 
carbohydrates. Absent evidence to the contrary, Nakhemdov et al. teach a sugar, not a 
monosaccharide. 

Regarding applicants' assertion that Nakhmedov does not disclose or suggest a 
composition which comprises 5 to 25% by weight of black currant anthocyanin, 
Nakmedov refers to "Marcs", the residue remaining after the fruit has been pressed. 
Although applicant refers to this as "waste", the marcs of Nakmedov meets the 



Application/Control Number: 10/019.402 Page 10 

Art Unit: 1614 

limitations of tlie claim. Regarding Lawhon, applicant states that the instant invention 
organic acid content can be reduced without the use of an ion exchange column. If the 
product in a product-by-process claim is the same as or obvious from a product of the 
prior an, then the claim is unpatentable even though the prior an product was made by a 
different process." In response to applicant.s argument that there is no suggestion to 
combine the references, In this case, the references identify the common problem of 
concentrating fruit juice and since one reference gives specific example of single critical 
parameter, the amount of solids left, and the amount of delphinidin in the composition 
and provides explicit guidance tying that parameter to key parameters of the second 
reference, concentrating the fruit juice with a reverse osmosis process motivated by the 
desire to retain flavor and antioxidants in the juice/food. It is therefore reasonable to 
conclude that the strength of correlation between references gives rise to reasonable 
expectation of success from combining them. In response to applicant's arguments 
against the references individually, one cannot show nonobviousness by attacking 
references individually where the rejections are based on combinations of references. 



Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Donna Jagoe whose telephone number is (571 ) 272- 
0576. The examiner can normally be reached on Monday through Thursday from 9:00 
A.M. -3:00 P.M.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel can be reached on (571) 272-0718. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Infonnation Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infomnatlon for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571f272yl000. 
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